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1. Introduction and Summary

On December 13, 2004, the Washington Office on Latin America (WOLA) and
U.S./Labor in the Americas Project (US/LEAP) petitioned for a review of Guatemala’s
beneficiary status under the Generalized System of Preferences (GSP), citing the
numerous broken promises of the Berger Administration made in response to the 2003
GSP petition. The petition reported that long-promised labor code reforms had not
materialized, that the Ministry of Labor’s budget had not been increased, that the
government had failed to make progress against impunity even as violence against
workers continued, and that the government continued to fail to adequately enforce
existing labor laws or provide adequate remedies to workers unlawfully dismissed. The
petition also reported that the Constitutional Court had stricken key provisions of the
2001 labor code reforms, including language empowering the Ministry of Labor to levy
administrative fines against employers that violated the labor code.

It is now over six months later, and the USTR has failed to act on the 2004 petition.
Similarly, the government of Guatemala has failed to act on a single one of the issues
raised therein. There has been:

e No progress on labor law reform
e No progress against impunity

e No progress in restoring the ability of the Labor Ministry to levy sanctions
against employers who violate the law

e No visible increase in the Labor Ministry’s commitment to enforce existing
labor laws

On May 9, 2005, USTR solicited 2005 GSP country practice petitions. WOLA and
US/LEAP file the instant 2005 GSP petition, updating and incorporating our 2004
petition (attached hereto as “Annex A”). Petitioners once again urge USTR to take a hard
look at Guatemala and consider whether a country that has for decades allowed the rights
of its workers to be violated, or violated those rights itself, should remain a beneficiary of
preferential trade treatment. For all of the reasons set forth in this document and the
previous one, it is clear that Guatemala should not.

2. Guatemala’s Labor Law Does Not Meet International Standards

A. Labor Laws Fall Short Of ILO Standards. As firmly established by the
International Labor Organization (ILO), Guatemalan labor law simply fails to meet
international labor standards. These shortcomings have been elaborated numerous times
by the ILO’s Committee of Experts on the Application of Conventions and
Recommendations (CEACR), the U.S. State Department, local and international trade
unions, and the petitioners. In 2004, petitioners listed on pp. 2-3 of the petition some of



the ways in which the labor code falls short of international standards. None of those
laws were amended in the six months.

B. The Ministry Of Labor Is Powerless To Sanction Labor Law Violators: Although
Guatemala did approve labor reforms in April 2001 (Decree 18-2001), these reforms did
not take into account many of the ILO’s observations. Moreover, key aspects of those
reforms were challenged and deemed unconstitutional by the Constitutional Court of
Guatemala in August 2004. Specifically, the ruling overturns the power of the Ministry
of Labor to impose administrative fines against labor-rights violators. As yet, there is no
pending legislation before the Guatemalan Congress to restore sanctioning authority to
the Ministry of Labor. As such, employers may continue to violate labor laws knowing
that they do not face administrative sanction. Conversely, workers are aware that they
have little efficacious legal redress should their rights be violated.

C. Promised Reforms Have Failed to Materialize: In response to criticisms raised in
the 2002 and 2003 GSP petitions, the government of Guatemala submitted a lengthy
document to the USTR outlining an ambitious Labor Code reform on issues ranging from
child labor, sexual harassment, domestic labor, and reinstatement. Despite repeated
promises to do so, the labor-code reform package has yet to be enacted and instead
languishes before the Tripartite Commission.

3. Violence and Impunity Continue

No progress has been made on any of the key murder cases that were presented in the
2004 GSP petition. Meanwhile, reports of violence against workers continued through
2005, including against unionized workers at the NB factory (see below). The union has
repeatedly called, albeit unsuccessfully, for protection and intervention by Guatemalan
authorities. Moreover, the State Department Annual Human Rights Report for 2004
(published in 2005) confirms that violence and impunity are persistent problems in the
country. The report notes a 1/3 increase in the number of reported cases filed with the
government’s special unit handling violent crimes against unionists. They also note that
the unit secured only one conviction in all of 2004, from a case load of over 200 cases.

4. Cases Demonstrate the Failure of Guatemala to Enforce its Laws

Guatemala’s failure to enforce its Labor Code is routinely confirmed by the U.S. State
Department’s Human Rights Annual Report. In relevant part, the 2004 report, essentially
identical to the 2003 report, states:

The law prohibits retribution for forming unions and for participating in
trade union activities; in particular, the Labor Code prohibits employers
from firing workers for union organizing and protects them from being
fired for 60 days following notification to the Labor Ministry that a union
is being formed. Thereafter, they can be fired for cause, unless they are
members of the union's executive committee. However, enforcement of
these provisions was weak. Many employers routinely sought to



circumvent Labor Code provisions to resist unionization or simply ignored
both the provisions themselves and judicial orders to enforce them. An
ineffective legal system and inadequate penalties for violations hindered
enforcement of the right to form unions and participate in trade union
activities in the past.

In previous years, the State Department report provided the total amount collected as
fines by the Ministry of Labor. The 2003 report claimed that the Ministry “imposed a
total of 4,009 fines, amounting to $1.6 million (12.3 million quetzals); however, the
number of fines actually paid was 535, amounting to $194 thousand (1.5 million
quetzals).” The 2004 report does not mention the number of fines collected in 2004,
perhaps because the Ministry has been powerless to levy fines since August 2004.
Curiously, the 2004 report does not even mention the August 2004 Constitutional Court
ruling which took that power away from the Ministry.

Below, petitioners provide updates on the case summaries provided in the 2004 GSP
petition, as well as add three new cases. These cases represent only a handful of the total
violations of labor rights in Guatemala and amply demonstrate the government’s inability
or unwillingness to enforce its Labor Code. Petitioners also expect to receive additional,
relevant cases and hope to submit those to the USTR on a continuing basis so as to fully
inform USTR’s decision on this matter.

Updated Cases

A. Secretaria de Bienestar Social de la Presidencia de 1a Republica
(Presidential Secretariat for Social Welfare)

Regarding this case, the State Department accurately reported:

[[n June, the Secretariat of Social Welfare fired 22 individuals the day
after they submitted a list of members of a fledgling union. Though the
Secretariat cited budget constraints and poor work as the reason for the
dismissals, it hired replacements who received the same pay and benefits.
A court ordered the reinstatement of the workers, but the Secretariat
appealed the decision. Judicial orders are not binding until appeals are
settled, which can take years. The Secretariat rehired two of the
individuals after they resigned their union membership. The case was
pending at year's end.

B. Horticultura de Salama.
No change from December 2004 GSP petition

C. Embotelladora Mariposa, S.A. (EMSA)



As reported in the previous petition, the workers met with President Berger to demand
that he enforce their trade union rights by implementing the court judgments ordering
their reinstatement. Instead, President Berger urged them to accept the company's
severance offer and suggested that he could help them obtain visas to the United States if
they agreed to do so. He also complained that their presence in the Central Park and their
international campaign was damaging Guatemala's image. The case was finally resolved
when the workers did in fact settle upon the severance payments rather than the
reinstatement owed under the law.

D. Las Delicias

No change from December 2004 GSP petition
E Sun Jai

No change from December 2004 GSP petition
F. Modas Paraiso

No change from December 2004 GSP petition
G. Nobland (NB)

Nobland announced on June 10, 2005 that it would close its NB factory in Guatemala,
citing continuing economic losses. The closure of the only maquila in Guatemala with a
sustained union organizing effort demonstrates once again the failure of the government
to protect the basic rights of workers in the face of employer opposition -- even in a
sector that has received significant international attention. Following 15 years of
organizing efforts in Guatemala, there are now only two maquilas with unions -- and
none have been successfully established in the past two years. This is just the latest case
study illustrating the noxious combination of employer opposition, government collusion,
violence, impunity, bribery, and the failure and unwillingness to enforce the law, which
together keep the maquila sector “union free” and deprive workers of their right to
organize and bargain collectively.

On the morning of June 10, two workers entered the factory and found that management
had begun to lock it up and pack up the equipment, with the protection of private security
guards. One worker rushed to a public phone inside the factory to call union executive
committee members, but the phone line had been cut. Security did not let her go outside
to use another phone. It was only after approaching the company doctor that she was
able to get a phone and contact the union. When three members of the union executive
committee arrived, the guards did not allow them to enter. Two of them, Vidalia Garcia
and Rosa Lopez, managed to force their way in but one of them, Noemi Melchor, was
forced outside by a company guard. A physical altercation ensued and Mrs. Garcia was
struck in the face by the guard. The fight ended when Mrs. Garcia yelled over to a union



organizer to contact the international labor allies and inform them about what was
happening inside the factory.

For three hours, the executive committee members waited inside the factory to speak to
management but the executive committee was never granted a meeting. Meanwhile, the
labor inspector sent to investigate the situation inexplicably remained outside the factory,
claiming that the company guards had refused his entry. The law provides that an
inspector has the right to enter the factory and, if access was denied, he has the right to
get support from the police to access the factory. The inspector made no effort to seek
such help.

At the announcement, management informed the workers that they were to lose their jobs
and receive only a fraction of the severance benefits (20%) owed them under law. Each
worker was then asked to sign documents, one of which was a breakdown of their
severance pay, another was a resignation form, and the last an unidentified form. The
personnel manager then told them that they had to sign the severance form immediately
because the factory was declaring bankruptcy and that the creditors would soon drain
Nobland of its assets. In the ensuing panic, many of the workers signed the documents,
even though they have a legal right to full severance. Indeed, had the labor inspector been
allowed in the factory, he would have explained this to them. In one case, a man who
had worked there for years and was owed at least Q15,000 accepted Q4,000.

The union believes, however, that Nobland did not go out of business but instead
transferred production to non-union maquilas. According to the union, NB started to
move production material, such as cloth and thread, out of the factory on the 2nd of June.
The Secretary General of NB followed one of the trucks to another NB facility. The
union believes that there are two additional factories owned by NB, namely Inju (in Zone
7) and Moras Fashion in Villa Nueva. The workers at these two factories have been
working overtime, until 9 and 10 pm, to finish the work that they believe has been shifted
from the original factory.

It is important to note that the union, anticipating such an announcement, contacted the
Ministry of Labor at least one week before management’s announcement. Indeed, they
talked to the very same labor inspector who later visited the factory. They were told that
the Ministry would try to reach an agreement with the company to ensure the full
payment of their severance. This of course never happened, and Nobland proceeded to
close.



New Cases
A. SITINCA (Sindicato de Trabajadores de Industria de Café, S.A.).

In January 2004, the union succeeded in affiliating three of six in-house security guards
(in addition to the plant workers it had already organized) at Industria de Café, S.A.'
Shortly after the three guards affiliated to the union, Mr. Eduardo Garcia, the personnel
manager, ordered all six of the directly employed security guards to be stripped of their
company-issued firearms. He told them that unionized security guards could not be
permitted to have firearms.

The union then called the General Inspector of Labor of the Guatemalan Ministry of
Labor, which sent a labor inspector to the plant on February 2, 2004, and again on
February 10. The labor inspector ordered management to provide firearms to the security
guards, noting that the coffee-processing plant is located in a dangerous area, that the
security guards work the graveyard shift when conditions are far more dangerous, and
that the security guards who work for VISEGUA (a contracted security firm; see note
below) carry firearms. The company was given five business days to comply with the
inspector’s order, but never did.

On April 26, 2004, Mr. Garcia sent a memo to the security guards ordering them not to
speak to police or journalists should “anything happen within the plant,” adding that by
doing so they could “complicate” matters further. At 1:30 AM on June 18, two
unidentified men fired several shots at Jos¢ Armando Palacios, the first of the directly-
employed security guards to affiliate to the union (and who was one of the two guards to
file the complaint with the General Inspector of Labor), from the plant’s parking lot just
as he was beginning his shift. As the bullets struck the main door of the plant, Palacios
was able to throw himself to the ground to avoid being wounded or killed.

According to the union, Mr. Garcia accused Palacios of making the incident up (although
the union later obtained a copy of the report from VISEGUA to Mr. Garcia that
corroborates Palacios’s account). However, Mr. Palacios and the union did not
immediately report the incident to the police because of Mr. Garcia’s April 26 order not
to speak to police or journalists.

Later on, the union also obtained a copy of an undated memo sent by Mr. Garcia to
Colonel Efrain Aguirre, operations manager of VISEGUA, in which Mr. Garcia stated:

We have two security guards who are totally damaging and we have
serious suspicions about their participation in anomalous actions; the
General Manager of the company has not wanted to deal with them in
order to avoid some kind of union action, given that they are union

" In addition to the six directly employed security guards, the company also contracts for the services of
security guards with an outside security firm, Vigilancia y Seguridad Empresarial de Guatemala
(VISEGUA).



members. [ am referring to [José] Armando Palacios and Factor Morente,
who work this week on the shift that goes from 10:00 PM to 6:00 AM.

Mr. Garcia went on to complain that VISEGUA'’s guards sleep on the job and have too
cozy a relationship with the plant’s directly-employed guards and made a thinly veiled
threat to end VISEGUA’s contract if the private security company does not improve its
performance and cease fraternizing with the directly employed guards. Given the that the
operations manager is an officer in the military, and the fact that Mr. Garcia does not
suggest any specific action be taken to deal with the two unionists, the union believes that
the purpose of the memo was to suggest that the colonel deal with them himself.

In the intervening year, Mr. Palacios received occasional threats and intimidation but did
not report them. However, on April 16, 2005, while Mr. Palacios was buying corn for a
small store his wife runs out of their home, two unidentified men forced their way into
his home, grabbed his 18-year-old son and, with weapons pointed at him and Mr.
Palacios’s wife, demanded to know where Mr. Palacios was. They yelled that they were
there to kill him for being a trade unionist. They then tied up the son, searched the house,
and warned the family not to speak to the police or they would also be killed.
Nevertheless, the family did call the police, and when Palacios got home the police were
already there.

Mr. Palacios, his wife and their son filed reports with the Special Prosecutor’s Office for
Crimes against Journalists and Trade Unionists on April 19, 2005 (in her complaint, his
wife notes that the police did not even bother to write up a report). They brought their
nine-year-old daughter in to add her testimony to the report, on April 28, 2005. The
Special Prosecutor’s Office responded by requesting that the Public Ministry’s Office of
Attention to Victims provide the family with psychological counseling, and issued a
formal request to the 12" Precinct of the National Civilian Police to provide additional
security and personal bodyguards. According to Mr. Palacios, this support never
materialized.’

On May 6, 2005, the company fired Mr. Palacios without cause. He has refused to accept
severance and has filed for reinstatement in the labor courts. It should be understood,
however, that nine members of the union who were fired without cause by the company
in the first five months of 2001 (when the company was under legal injunction
prohibiting firings without a judge’s order, during a collective-bargaining conflict) have
been waiting for years for the company to honor a series of reinstatement orders they
have won in the courts. The company appealed the reinstatement orders all the way up to
the Constitutional Court, which threw out the company’s appeal on February 9, 2005,
declaring that it was frivolous, and confirmed the reinstatements. Despite the
Constitutional Court’s ruling, however, the nine have still not been reinstated to their
jobs.

2 On June 9, 2005, he asked the Special Prosecutor’s Office for police protection; he was told verbally (the
Special Prosecutor’s Office refused to acknowledge receipt of a written request) that that was impossible
because the Public Ministry has no protection program for threatened trade unionists.



B. National Mortgage Credit Bank Workers Union
(Sindicato de Trabajadores del Crédito Hipotecario Nacional).

Labor relations at this state-owned bank have been difficult for several years. Tension
mounted during the administration of Guatemalan President Alfonso Portillo, when the
union began to complain publicly that the bank was being subjected to systematic
plundering by its president, Jos¢é Armando Llort, appointed by Portillo. Llort later fled the
country under charges of money laundering and theft of millions of dollars. The union
also opposed the bank’s merger with two other scandal-plagued banks, the Banco del
Ejército, and the Banco del Nororiente. The union believes that these mergers allowed the
Portillo administration to transfer losses resulting from the plunder of the Banco del
Ejército and the Banco del Nororiente to the Crédito Hipotecario Nacional.

The bank has a long history of labor code violations. The most recent conflict began in
2001. The union filed a complaint with the labor courts charging that management was
not complying with the terms of the collective bargaining agreement, and won an
injunction from the Seventh Labor Court on November 23, 2001. Despite the terms of the
injunction, which prohibited firings without the labor judge’s order, Crédito Hipotecario
management fired 170 workers, 85% of whom were union affiliates, on March 22, 2002.
Managers effected the dismissals accompanied by a group of 26 private security guards,
armed with shotguns, employing a vehicle which the union’s investigation later revealed
belonged to the Estado Mayor Presidencial (EMP), an elite army unit linked by many
human rights groups to extrajudicial executions and other crimes. The managers also
brought along over 20 lawyers and told the fired workers that they had to sign letters that
effectively ended any future legal claim they might have against the bank or else receive
no severance.

The union filed a complaint against the bank for illegal firings with the Third Labor
Court on April 6, 2002 and asked for an order of reinstatement for the first group of 55
workers. According to the labor code, the labor judge should have responded within 24
hours; however, the labor judge waited until June 12, 2002, 67 days later, to order their
reinstatement. The bank did not comply with the reinstatement order, instead appealing it
to the First Appeals Court. The court ruled that the bank’s appeal and subsequent motions
were frivolous, and confirmed the order of reinstatement, and ordered the bank to pay
back wages to the fired workers.

On April 12, 2002, the union filed another complaint with the Third Labor Court, this
time on behalf of a second group of seven workers who were among the 170 fired on
March 22. In this case as well, the labor judge violated the law by waiting 64 days to
order their reinstatement. Once again, the bank appealed the order and filed a number of
frivolous motions, all of which were eventually rejected by the First Appeals Court,
which confirmed the reinstatement order on December 11, 2002.

On March 5, 2003, a representative of the Third Labor Court accompanied the fired
workers who had won reinstatement to their worksite in an attempt to execute the labor
judge’s order. Nevertheless, the bank’s managers refused to comply with the judge’s



order, violating Article 420 of the Penal Code. The union then asked the labor judge to
double the fine imposed on the bank for disobedience, but the judge did not comply.

Between July 27 and 31, 2002, the bank’s managers once again violated the injunction
and fired a second group of 105 workers, 95% of whom were union members. The union
filed a complaint with the Third Labor Court on August 2, 2002, asking for immediate
reinstatement for the fired workers. This time the labor judge waited 57 days to order
their reinstatement. On September 27, 2002, a representative of the Third Labor Court
accompanied the fired workers to the bank in an attempt to execute the court’s order, but
the bank refused, and instead filed an appeal to the First Court of Appeals, which
eventually dismissed the appeal and confirmed the reinstatement order.

On August 12, 2002, the union filed another complaint with the Sixth Labor Court,
charging multiple violations of the collective bargaining agreement. The court accepted
the complaint and placed the bank under a second injunction. Anticipating another wave
of mass firings, the union requested and obtained a third injunction, this time from the
First Labor Court, on January 29, 2003.

Despite multiple orders of reinstatement and multiple dismissals of the bank’s legal
appeals, the fired workers, most of them union affiliates, have been unable to win their
jobs back. The bank has replaced the fired workers with temporary-contract workers.
These temporary workers are technically free to join the union, but when they do so they
are told by management that their contracts will not be renewed once their six-month
period elapses. Moreover, the union’s Secretary General, Luis Ernesto Morales Galvez,
filed a complaint with the Public Ministry on August 8, 2002, stating that he and six other
union leaders were being harassed by unidentified men who had them under surveillance
at their homes and between their homes and their worksite. There was no response to the
complaint.

This long line of labor law violations continues to this day. On December 31, 2004, the
bank fired 32 more employees, including two union leaders who enjoy immunity from
dismissal under the legal provision known as “fuero sindical.” Most recently, on April 22,
2005, the bank closed 29 branches and dismissed 70 workers, many of whom were union
members. In both cases, the bank violated labor court injunctions prohibiting it from
firing workers without a judge’s order.

C. Sindicato Nacional de Trabajadores de Salud de Guatemala (SNTSG).

SNTSG was formed approximately eight years ago as a national union with the

intention to organize health-care workers industry —wide in both the public and private
sectors. However, the union has faced insurmountable problems in organizing

beyond the Ministry of Public Health and Social Assistance, largely due to the legal
requirement added by the 2001 Labor Code reforms. The law requires that industry-wide
unions organize more than 50% of their industry before they can be recognized as an
industry-wide union -- a practical impossibility in Guatemala. Currently, SNTSP has



approximately 9,500 members, all of them directly employed by the Ministry of Public
Health and Social Assistance.

The union successfully negotiated a collective bargaining agreement with the Public
Health Ministry, which was signed on January 3, 2000. The terms of the agreement
mandated annual renegotiation; nevertheless, the Public Health Ministry has refused to
renegotiate the agreement. The terms of the agreement thus have not changed from those
negotiated in January 2000. The union has been forced to take the Public Health Ministry
to court to seek an order to bargain, but the case is still in the labor courts.

The Ministry has also refused to respect the terms of the agreement with regard to paid
time off for members of the executive committee. The terms of the collective bargaining
agreement grant paid time-off to nine members of the national-level union executive
committee, four members of each "subsidiary", three members of each "sub-subsidiary",
and two members of each "section" for the leadership functioning in work centers in the
capital and in the rural zones. In addition, the agreement grants paid time-off to three
members of the national-level Consultative Council. The article further stipulates that
additional paid time-off can be given to members of "specific commissions" when
necessary, as well as to rank-and-file affiliates who need such to attend national
assemblies, etc.

The article in question does not impose limits on the use of paid time-off of the union
leaders covered by the article. As such, it gives the power to determine how much time
off its leadership will take to the union itself. The Public Health Ministry later asserted
that the union's leaders could not take paid time-off beyond the minimum specified in the
Labor Code (six days per month per union leader), despite the fact that the collective
bargaining agreement supercedes the labor law in this regard. The Public Health
Ministry asked for a ruling by the Labor Ministry's General Labor Inspection Office,
which notified both parties on May 15, 2001 that the collective bargaining agreement
clearly grants the union's leaders the right to unlimited paid time-off.

Three and a half years later, the Public Health Ministry sought and obtained another
ruling from the Labor Ministry. On December 20, 2004, the Labor Ministry ruled that
Article 20 of the collective bargaining agreement "must be interpreted in the sense that
the paid time-off for union leader activity refers to the paid time-off regulated by the
Labor Code, for which reason it must be for six days..." This new ruling in hand, the
Public Health Ministry has taken legal action to have union leaders who have taken more
than six days per month off fired.

5. Conclusion

Guatemala should therefore be removed from the list of beneficiary developing countries
under GSP and CBTPA until it :

1. Reinstates immediately the authority to sanction employers to the body
constitutionally permitted to exercise such authority, and/or to amend the



constitution to allow the Labor Ministry to assess fines.

2. Enacts labor law reforms to address each of the legislative shortfalls noted in this
petition.
3. Makes significant progress in the resolution of the specific cases cited in the

petition and those to follow.

4. Makes significant progress in strengthening of labor law enforcement to permit
effective exercise of freedom of association and collective bargaining

5. Adopts effective measures to eradicate child labor.

6. Makes significant progress against impunity.
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1. Introduction

On September 3, 2003, the USTR once again accepted for review GSP petitions filed by
the AFL-CIO and the International Labor Rights Fund (ILRF) with regard to labor rights
violations in Guatemala. The petitions cited the judicial impunity with regard to the
murders of and death threats toward Guatemalan trade unionists, the systemic failure of
the government to adequately enforce the existing labor laws, and the inadequate
remedies available to workers unlawfully dismissed. The petitions also emphasized the
need for further reforms to the Labor Code in order to bring it into compliance with
international standards.

A public hearing was held at the USTR on October 7, 2003. Then Guatemalan
Ambassador, Antonio Arenales Forno, noted that Guatemala had amended the Labor
Code in 2001 and that new amendments were then before the Guatemalan congress. The
Ambassador further assured the panel assembled at the hearing that Guatemala was
taking all measures within its reach to address the situations set forth in the petitions.
However, congress did not pass the cited amendments and the government appears to be
making few if any efforts to do so now. Under the Berger administration, which had
promised to take labor issues seriously, violations of labor rights continued and went
unpunished. In spite of this, the USTR lifted its review of Guatemala on July 6, 2004.

Petitioners once again seek review of Guatemala’s GSP beneficiary status, perhaps for
the last time. This does not reflect optimism that Guatemala will have taken the steps
necessary to stave off review of its labor practices but a recognition that GSP review will
cease to exist upon the ratification of CAFTA. Petitioners urge USTR to take a hard look
at Guatemala and consider whether a country that has for decades allowed the rights of its
workers to be violated, or violated those rights itself, should remain a beneficiary of
preferential trade treatment. For all of the reasons set forth in this document, it is clear
that Guatemala should not.

2. Guatemala’s Labor Law Does Not Meet International Standards

As firmly established by the International Labor Organization, Guatemalan labor law
simply fails to meet international labor standards. These shortcomings have been
elaborated numerous times by the ILO’s Committee of Experts on the Application of
Conventions and Recommendations (CEACR), by local and international trade unions,
and by GSP petitioners. Although Guatemala did approve labor reforms in April 2001
(Decree 18-2001), these reforms did not take into account many of the ILO’s
observations. Moreover, key aspects of those reforms were recently challenged by well-
known, anti-union lawyers and deemed unconstitutional by the Constitutional Court of
Guatemala in August 2004. Further, the much-needed additional reforms to the Labor
Code, promised by the Berger Administration, have not yet been enacted.



A. The Guatemalan Labor Code Does Not Meet International Labor
Standards.

The Labor Code continues to create legal obstacles to the full enjoyment of the right to
free association, to organize and to bargain collectively. Listed below are some of the
ways in which the code falls short of international standards.

1. Public sector workers face serious obstacles to the enjoyment of their
labor rights. Although the law recognizes the right of public sector
workers to strike, this right may only be exercised if it does not affect the
provision of essential public services. The same law also sets forth an
expansive definition of essential public services, including education,
postal services, transportation and the fuel generation and distribution.
According to the ILO, essential public services ought to be considered
only those services whose interruption could endanger the life, security,
personal health or conditions of existence for a population.

Public sector unions must also submit to compulsory arbitration without
the possibility of resorting to a strike even in those public services that are
not essential in the strict sense of the term. Such unions are also
prohibited from undertaking sympathy strikes.

2. The right to strike is also limited in the private sector, as Article 241 of the
Labor Code requires 50% +1 of those working in the enterprise (excluding
management) to call a strike. The ILO Committee of Experts recently
stated that, “[t]he Committee recalls that in its previous comments it
pointed out that only the votes cast should be counted in calculating the
majority and that the quorum should be set at a reasonable level.”

3. The Labor Code establishes a highly burdensome requirement for the
formation of industrial unions. As such, Guatemalan law establishes a de
facto ban on industrial unions, which vastly undercuts the ability of unions
to raise standards within an industry, such as the apparel sector, allowing
employers to easily close their operations and move production to an
unorganized factory.

4. Guatemalan law requires that trade union leaders be of Guatemalan origin
and that they be actually employed in the enterprise or the occupation. See
Articles 220 and 223. The ILO has also criticized these provisions, noting
that “[t]he Committee points out that it is for trade union statutes and not
the legislation to lay down the eligibility criteria for trade union
office...The Committee therefore requests the Government to inform it of
any measures taken to amend the legislation and the Constitution so as to
ensure that workers are able to determine in full freedom the conditions

3 CEACR: Individual Observation concerning Convention No. 87, Freedom of Association and Protection
of the Right to Organize, Guatemala (2004)



for the election of their officers and hence appoint representatives of their
own choosing.™

5. Although the Labor Code was improved by affording agricultural workers
the right to strike during the harvest, there is no evidence that workers in
the countryside (where impunity is most pronounced) have been able to
exercise this right in any meaningful way. Indeed, this provision is
undermined by the President’s broad discretion to ban strikes in “essential
economic activities.” However, even this right is difficult to exercise
given the structure of the industry. Many farm workers are temporary or
are employed by contractors who divide their workforce into small
enterprises that employ a number of workers short of the minimum
required to form a union. Thus, the only was to organize, and to strike is
through the formation of an industrial level union, which, as explained
above, is nearly impossible to accomplish.

B. Important Reforms Have Been Nullified by the Constitutional Court

In response to the numerous GSP petitions criticizing the insignificant size of fines
assessed for labor violations and the failure of the courts to enforce those fines in the
majority of cases, the government of Guatemala passed a much-touted reform that gave
the General Inspector of Labor the power to assess administrative fines, set up a new fine
structure, and established mechanisms to foster the direct execution of those fines. In its
2004 rebuttal to USTR, Guatemala stated: “[a] significant advance to enforce labor rights
was the creation of a new system to levy fines which strengths (sic) the inspection of the
compliance with the labor standards.”

However, the Constitutional Court ruled on August 3, 2004, that key articles of Decree
18-2001 are unconstitutional. Specifically, the ruling overturns the power of the General
Inspector of Labor to impose administrative fines against labor-rights violators.
Moreover, according to Guatemalan labor lawyers, this creates a current legal vacuum on
the issue of fines. Since legal reforms nullify pre-existing statutes, there is no automatic
return to the status quo. Until the Labor Code is reformed, no one can impose fines on
labor-rights violators, including the labor courts. As yet, there is no draft proposal before
congress to restore to the labor courts the power to levy economic sanctions for Labor
Code violations.

C. Promised Reforms Have Not Materialized
In response to criticisms raised in the 2002 and 2003 GSP petitions, the government of

Guatemala submitted a lengthy document to the USTR outlining an ambitious Labor
Code reform. Among other things, the reform would address outstanding issues related
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to:

e Child Labor: Currently, Article 32 provides children younger than 14 years of
age can work if they have authorization from the labor inspectorate. The reform
would establish a minimum age of employment at 14 with no exceptions. Article
150, as reformed, would also bar hazardous work and worst forms of child labor.

e Sexual Harassment. The reform will amend Article 62 and 64 to define and
prohibit sexual harassment. No such prohibition currently exists.

e Domestic Labor: Currently, under Article 164, domestic workers are not subject
to the same laws regulating days of work and maximum hours. The reform
provides that domestic workers would have the same labor rights as other
workers.

e Reinstatement: As reformed, the law would provide that a wrongly terminated
worker would have the right to opt for reinstatement or compensation (currently
limited to compensation),

The USTR’s decision to lift GSP review in 2004 was based in part on the government’s
promise to enact these much-needed reforms. Unfortunately, despite repeated promises
to do so, the labor-code reform package has yet to be enacted and instead languishes
before the Tripartite Commission. If the government does not spend the necessary
political capital to pass this legislation, or does not receive a very clear signal from the
USTR, it remains doubtful that such reforms will be seen in the near future

3. Despite Promises to USTR, the Government of Guatemala Has Not Increased
the Labor Ministry Budget.

Historically, the Ministry of Labor has been under-funded to such an extent that it was
unable to sufficiently carry out its mission — to investigate labor violations and to enforce
its labor code. Additionally, the Ministry rarely spent more than 75% of the funds
allocated to it, a clear demonstration of the secondary role that labor issues occupy in
political process in Guatemala. The chart below shows the amount of funds approved,
the amount actually allocated and the sums yielded back over the last 6 years



Budget of the Ministry of Labor 1998 — 2004 (in millions of Quetzals)

Year Approved e:::il:)sfet:; ;h:ar Yielded % cla % clb
(A) (B) (©)
1998 36.0 28.0 18.1 50.4 64.8
1999 42.2 39.8 33.8 80.2 84.9
2000 45.5 42.2 34.4 75.6 81.6
2001 61.3 57.2 46.1 75.2 80.5
2002 66.2 51.0 46.2 69.8 90.5
2003 58.3 58.4 23.2 39.7 39.7|
2004 Held at 2003
Data from the Ministry of Finance, Compiled by Jose Pedro Mata, Colectivo de Organizaciones
Sociales

In the context of CAFTA negotiations, the government of Guatemala promised dramatic
increases (50%) in funding for the Ministry of Labor. The proposed budget for the
Ministry of Labor in 2004 was in fact over Q125 million. However, the proposal was
never approved and the funding was maintained at the paltry 2003 levels. As the budget
for 2005 reflects, the Ministry of Labor will receive even less funding than it has received
for the last four years (amounting to 0.15% of the national budget). Of that, nearly a
quarter of the budget is allocated for recreation and vacation centers, the second largest
dedicated line item just behind oversight and application of labor standards.

2005 Budget

Total (in Quetzals) 48,885,387
Union, Labor and Salary Issues 2,332,783
Oversight and Application of Labor Standards 14,454,080
Attention to Worker’s Social Prevision 1,049,610
Regional Coordination of the Ministry of Labor 4,184,860
Maintenance and Administration of Recreational and Vacation 11,498,954
Centers

Human Resource Development and Promotion of Employment 3,190,214
Other Activities 12,174,886

Given that GSP review was lifted and a trade agreement with the United States was
negotiated, the government of Guatemala likely perceives little pressure to live up to the
promises made in the context of prior GSP review.

4. Trade Unionists Continue to be the Target of Violence

Violence against trade unionists and impunity for those who commit the violence
continues to be a problem in Guatemala. According to a 2002 MINUGUA report,
entitled Libertad Sindical en Guatemala (Freedom of Association in Guatemala), the UN
mission made the following observation:




One of the most troubling issues is the assassination and disappearance of
leaders or workers for their union activity. The ILO has noted the
existence of a climate of impunity as is reflected in the assassination,
disappearance or threats against unionists, which constitutes a serious
obstacle to the exercise of trade union rights and that such acts demand
strong measures on the part of the authorities, such as the undertaking of
independent judicial investigations. The ILO has observed that the
government has not commenced prosecutions or done what they are
capable of doing to find those responsible.

Libertad Sindical en Guatemala. at p. 284.

Moreover, the Committee of Experts of the International Labor Organization recently
reiterated this point, stating that:

The Committee notes with concern that in their comments on the
application of the Convention, the trade union organizations refer to
serious acts of violence against trade unionists. Furthermore, various
cases before the Committee on Freedom of Association (Cases Nos. 1970
and 2179), as well as comments by the ICFTU and the UGT, confirm that
there are many murders, acts of violence, death threats and intimidation
against trade unionists.... The Committee stresses the gravity of the
situation and points out that trade union rights can be exercised only in a
climate that is free of violence and pressure. The Committee expresses the
firm hope that the Government will take prompt action to ensure that basic
human rights and fundamental freedoms, which are essential to the
exercise of trade union rights, are effectively observed.®

The brutal legacy of violence against trade unionists continues to this day. On November
29, 2004, Julio Rolando Raquec, Secretary General of the Guatemalan Transportation
Union and Federation of Independent Workers and director of the General Central of
Guatemalan Workers (CCTG) was assassinated. Since July 2004, Mr. Raquec filed
complaints with local law enforcement officials concerning two threats that he had
received. However, the police failed to respond to these complaints, ultimately resulting
in his murder. Although one cannot rule out common crime or gang violence, given the
history of violence against trade unionists in Guatemala, there is a strong possibility of a
link between his murder and his union activity.

Also, Imelda Lopez de Sandoval, Executive Secretary of the CGTG, Secretary General of
the Sindicato de Trabajadores de Aeronautica Civil, STAC (Union of Civil Aviation
Workers), and Executive Secretary of the Federacion Nacional de Servidores Publicos,
FENASEP (National Federation of Public Service Workers) has been the subject of
threats and attempts on her life. According to the CGTG, the last attempt on her life

® CEACR: Individual Observation concerning Convention No. 87, Freedom of Association and Protection
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occurred on December 1, 2004, when someone loosened the bolts on her vehicle causing
the wheel to fall off as she was driving. Fortunately, the vehicle was not moving quickly
and was brought under control. Although she did not sustain any physical injuries, the
attempt caused her mental duress. This incident marked the second time that the bolts on
her wheels were loosened; the sabotage was detected the previous time before it was too
late. She has also received numerous obscene and threatening phone calls at work.

Even in the recent, high profile case of Nobland (set forth below), the Guatemalan
government continues to exhibit a complete disinterest in investigating the formal
complaints filed by union workers regarding death threats, violence, and physical

intimidation.

5. Recent Cases Demonstrate the Failure of Guatemala to Enforce its Laws

Guatemala’s recent labor reforms were supposed to significantly improve respect for
worker rights. The new Article 209 was designed to protect workers in the process of
forming a union. It states that workers who have informed the Labor Ministry of their
intention to unionize are protected from being fired. It also stated that any worker who
violates Article 77 (which outlines justifications for firing workers) cannot be fired
without a court’s authorization. The new Article 380 extends protection to all workers at
a work site where a judge has declared a “collective conflict.” Both Article 209 and
Article 380 have stipulations for the immediate reinstatement of workers fired without
authorization. Despite these reforms, workers are routinely fired and their employers
rarely face any consequences.

Guatemala’s failure to enforce its Labor Code is confirmed by the U.S. State Department
in its 2004 human rights report. In relevant part, the report states:

The law prohibits retribution for forming unions and for participating in
trade union activities; in particular, the Labor Code prohibits employers
from firing workers for union organizing and protects them from being
fired for 60 days following notification to the Labor Ministry that a union
is being formed.... However, enforcement of these provisions was weak.
Many employers routinely sought to circumvent Labor Code provisions to
resist unionization. An ineffective legal system and inadequate penalties
for violations hindered enforcement of the right to form unions and
participate in trade union activities in the past and perpetuated the violence
that workers faced if they attempted to exercise their rights.

Moreover, the much-touted power of the Ministry to sanction violators, before being
struck down as unconstitutional, was largely ineffective. Again, according to the State
Department,

The Ministry of Labor may levy substantial fines for violations of labor
rights. During the year, the Ministry imposed a total of 4,009 fines,
amounting to $1.6 million (12.3 million quetzals); however, the number of



fines actually paid was 535, amounting to $194 thousand (1.5 million
quetzals). Individual fines were generally low because companies may
challenge Ministry fines above $641 (4,968 quetzals) in the labor courts.
The labor inspection system remains inadequate and corrupt, despite
continuing efforts at improvement. Low pay, the lack of a strong ethic of
public service, and ineffective management prevented the Ministry from
providing effective service.

The following cases, which represent only a handful of the total violations of labor rights
in Guatemala, amply demonstrate the government’s inability to enforce its Labor Code.
USTR should also refer to previous GSP petitions, setting forth several cases that have
yet to be fully resolved. Petitioners also expect to receive additional, relevant cases and
hope to submit those to the USTR on a continuing basis so as to fully inform USTR’s
decision on this matter.

1. Secretaria de Bienestar Social de la Presidencia de la Republica, SBSPR
(Presidential Secretariat for Social Welfare)

In June 2004, workers at the Secretaria de Bienestar Social, an agency that is run by an
appointee of President Berger, decided to form a labor union. On June 14, twenty-three
workers notified the Labor Ministry of the formation of their union. The workers did not,
however, seek an injunction from a labor court because, under Article 209 of the
amended Labor Code, they would have sufficient protection from retaliation by simply
notifying the Labor Ministry of their nascent union and requesting its protection. The
Labor Ministry’s Labor Inspector General, Celeste Ayala, in fact notified the parties of
the union’s protection from dismissal on June 17, 2004 (in effect for the following 60
days), citing Articles 209 and 223 of the Labor Code, as well as Articles 21 and 23 of the
Regulations of the Labor Inspector General’s office.’

On June 18, the SBSPR fired 3 three workers who had signed up with the union; SBSPR
Administrator Maria Midence claimed “reorganization” as the reason. On June 21, the
workers requested a labor inspection and the Inspector General sent an inspector over in
the morning. After the investigation, the inspector advised the parties that the workers
could not be legally fired, though the inspector later confided to some of the workers that
he was under tremendous pressure from above not to push the case. That afternoon,
SBSPR fired the rest of the workers who had signed the notification.

On July 9, the union’s representative, Reynaldo Gonzalez, met with an assistant to Nicole
Otallah, Human Rights Attach¢ at the US Embassy. The Embassy said that it would
communicate its concerns to the government of Guatemala. Three days later, on July 12,
Mr. Gonzélez attended a meeting convened by the Labor Ministry, where the Labor

" Literally, the notice read: “The Labor Inspector General’s Office acknowledges receipt of notification of
the union in formation of the workers of the SBSPR... Said workers enjoy the right to job stability
(inmovilidad) as of that date.”. As explained by Reynaldo Gonzalez, of FESEBS (Federacion Sindical de
Empleados Bancarios y de Servicios/Union Federation of Bank and Service Employees), to which the
SBSPR union is affiliated, the notice applied to all of the SBSPR’s approximately 875 workers.



Minister and Anamaria Orozco Olivet, Sub Secretary of SBSPR, were also present. Mrs.
Orozco acknowledged that mistakes might have been committed but insisted that some of
the workers deserved to be fired because they were “lazy.” She agreed to review the
cases and to meet the week of July 19.

The time limit to file a case in the labor courts (for the three workers fired on June 18)
would expire on July 18, the day before the proposed meeting. Rather than let the
deadline pass, the union filed a suit against SBSPR for illegal dismissal. As a result, the
incipient negotiations broke down. In the meantime, two of the fired workers were
rehired, but as new employees, in an attempt by the employer to break the union’s unity.

2. Horticultura de Salama.

Horticultura de Salama, S.A. is a hybrid seed research, development, and marketing
company located in the department of Baja Verapaz. Seminis Vegetable Seeds, Inc,
based in the U.S., owns the company.® Approximately 120 workers are employed at
Horticultura de Salamd, most of whom (around 70%) are women. In June 1997, 106 of
the 120 workers decided to form a union and notified the Labor Ministry that July. The
Labor Ministry determined that all of the members of the union-in-formation enjoyed
protection from firing as of that moment (July 30, 1997).” Nevertheless, on August 28,
1997 the employer prevented 52 of the organization's members from entering the
worksite, including six pregnant women.

The union filed suit for reinstatement in the Labor Court of Coban, Alta Verapaz, which
ordered the members’ immediate reinstatement and payment of back wages on October
28, 1997. The judge further requested that the Justice of the Peace in Salama, Baja
Verapaz, enforce the reinstatement order. The Justice of the Peace thereafter
accompanied the fired workers to the entrance of the worksite on November 17, 1997 to
make sure that they were reinstated as ordered. However, Joel Calderon, the General
Manager at Horticultura de Salama, refused to allow them to enter and stated that he had
filed an appeal and thus would not reinstate anyone. The Labor Court judge in Coban,
Alta Verapaz later ruled in favor of the employer's appeal, but the union appealed to the
Appeals Court, whose First Tribunal (Primera Sala) found in the union's favor and
dismissed the employer's appeal.

In the years since, the employer has filed an endless series of appeals, all of which it has
lost. The case has moved around from court to court, judges have been recused, and
delays have been added to delays. The case is still in the labor courts and the judicial
system appears to be incapable of enforcing its own orders to reinstate the fired workers.

8 The business address is: 2700 Camino del Sol, Oxnard, California, 93030-7967, USA
? The union's statutes were later published in the official government newspaper on Sept. 19, 1997, making
its registration official.



3. Embotelladora Mariposa, S.A. (EMSA)

PepsiCo’s Guatemalan bottler, Embotelladora Mariposa, S.A. (EMSA), rather than enter
cont